SERVICE AGREEMENT

My company (hereinafter “ME”), and my client (hereinafter the “Client”) hereby enter into the following agreement for the provision of multimedia services by ME to the Client.  This Agreement shall govern all work and projects performed by ME for the Client, until and unless modified or otherwise agreed.  ME agrees to provide design and implementation services (see section on Budget for details concerning “Agile” development method). The effective date of this Agreement shall be the date upon which the last signatory affixes his or her signature hereto, and its term shall be perpetual until cancelled.  The undersigned do further agree as follows:

1. OWNERSHIP OF INTELLECTUAL PROPERTY, AND SOFTWARE LICENSING AGREEMENT:

a. Except as otherwise specifically noted in the proposal, any artwork, animation, HTML or other markup language code, and/or written copy generated for and provided to the Client pursuant to this Agreement (“assets”) shall become the sole and exclusive property of the Client upon full by payment by Client therefor. Until full payment for the assets, in the amounts and manner set forth in the Work Order(s), has been made, Client shall have a limited, non-assignable, revocable license to use such assets in any manner not prohibited by law or by the agreement(s) between ME and Client.  ME shall have an exclusive, non-assignable, royalty free, worldwide, fully paid up license to display and show to third parties any and all such assets as examples of ME’s work. Such display may include but is not limited to press releases, case studies, promotional and marketing materials and collateral. 

b. Any software, engines, data structures, database architecture and/or other computer code generated by ME and provided to the Client remains the sole and exclusive property of ME.  The Client is hereby granted a non-exclusive, royalty-free, perpetual, irrevocable, sub-licensable (but only to contractors for the purpose of maintaining and further modifying these deliverables on Client’s behalf), assignable world-wide license by ME for the sole and exclusive use of such software, engines, data structures, database architecture and/or computer code.  Such use includes without limitation the right to copy, modify, create derivative works of, perform and display the licensed items.  In consideration of said license, the Client agrees that, subject to the exceptions described above, it will not transfer, convey, assign, sublicense or in any way deliver said software, engine, data structures, database architecture and/or computer code into the custody of any person or entity not a party to this Agreement.  A breach of the foregoing term automatically terminates this license.   

c. Each party agrees that its exercise of their respective licenses will comply with all applicable laws, and will not violate any law, regulation, treaty, or other agreements relating to the export or re-export of the respective deliverables, to which the United States adheres, or with which the United States complies.  Any violation of any applicable law, statute, regulation, treaty, or other agreement, by either party in the exercise of its respective license, will automatically terminate the license.  Unless otherwise specified in the Work Order(s), this license is effective until terminated.  The Client may terminate its license at any time by destroying the software, engines, data structures, database architecture and/or computer code along with any copies, modifications, and/or merged portions in any form.  In the event of an involuntary contractual termination of either license, the respective licensee agrees immediately to destroy its copies of the licensed items.

2. PROTECTION OF TRADE SECRETS:

a. The Client recognizes that many of the services and products which ME Productions provides, in the course of its work constitute trade secrets, and proprietary software models, engines, code, data structures, database architecture and algorithms which are the sole intellectual property of ME Productions, Inc.  Therefore, in recognition of ME's proprietary interest in its software engines, models, architecture, algorithms, and code, and in recognition of the trade secrets belonging to ME inherent in same, the Client agrees that, for a period of two years after the effective date of this contract, the Client will not employ, seek to employ, or extend any offer of employment to any individual who is or was an employee or contractor of ME at any period of time during which the obligations under this contract are or were being executed.

b. If ME and the Client have executed or do execute a separate agreement to prevent disclosure of confidential information, nothing herein shall abrogate or limit the terms or effectiveness thereof.

3. WARRANTY AND LIMITATIONS ON LIABILITY:

a. ME agrees to repair and or correct any defect in any software, engine, and/or code generated by it pursuant to this Agreement for a period of one year following the effective date hereof, subject to the limitations set forth herein.  For purposes of this Agreement, a breach of online or computer system security shall not be considered a defect giving rise to any obligation on ME’s part. 

b. ME assumes no responsibility or liability to repair or correct any defect, malfunction, incompatibility, or failure of any software product generated by any party other than itself; ME further assumes no responsibility or liability to repair or correct any defect, malfunction, or failure in any software, engine, database and/or code generated by it pursuant to this Agreement if such software, engine, and/or code has been provided to the Client in such a manner that the Client has the opportunity or capability to alter it in any way. 

c. The Client further acknowledges and agrees that the services to be provided by ME are limited to those described in the Budget section, and include no other services unless described in a separate Work Order or written agreement, executed subsequent in time to this Agreement by both ME and the Client.  It is the sole responsibility of the Client to ensure that the implementation of any product or service provided pursuant to this Agreement complies with all applicable statutes and regulations, and otherwise fully complies with all applicable laws.  ME's services do not include legal advice, and it is the sole responsibility of the Client to ascertain and insure against any and all legal ramifications arising from or related to the implementation of the services and/or products provided pursuant to this Agreement.

d. The Client further understands and acknowledges that no computer system is 100% secure.  Among the services it provides, ME may advise the Client respecting the efficacy, relative merits, and advisability of various security options.  However, ME cannot and does not guarantee that any computer security software or system will be effective under all circumstances, and ME assumes no liability whatsoever for the failure of any security software or system implemented, adopted, or utilized by the Client pursuant to ME's advice or otherwise.  

e. The Client understands that ME is not an insurer and the Client specifically recognizes and agrees that ME will not be liable for any indirect, special, incidental, or consequential loss or damages arising out of the services provided pursuant to this Agreement, any software, engine, and/or code provided pursuant to this contract, or in any other way related to the execution of the obligations created by this contract, including without limitation liability to third parties, lost earnings, lost income, lost profits, loss of data and/or information, or punitive damages. 

f. In the event of any claim or suit brought against ME by a third party arising from Client’s implementation and/or publication of any services or materials rendered and/or provided by ME pursuant to this Agreement, or otherwise relating to this Agreement, and exclusive of intellectual property claims concerning assets produced solely by ME, Client agrees to defend, indemnify, and hold ME harmless from any and all losses or damages, including defense costs and attorneys fees, arising in such proceeding.

g. Client and ME both execute this Agreement on the assumption that no California Sales or Use Tax assessment by the California FTB or SBE, or any other transaction tax sought to be imposed by any other jurisdiction, subsequent to the effective date hereof, Client agrees to satisfy such assessment either directly or by reimbursement to ME of any and all amounts so assessed.  Nothing herein shall obligate Client to pay or reimburse any state or local business license fees assessed against ME in any jurisdiction, whether or not measured by its gross receipts.

4. CANCELLATION, TERMINATION, REVOCATION, DELAY, AND REVISIONS:

a.
Termination for Insolvency.  Either party may terminate this Agreement at any time upon notice to the other party in the event that: (a) the other party becomes insolvent; (b) the other party makes an assignment for the benefit of creditors; or (c) there are instituted by or against the other party proceedings in bankruptcy, reorganization, receivership or dissolution and such proceedings are not removed within sixty (60) days thereafter.
b.
Termination For Breach. Either party may terminate this Agreement at any time upon notice to the other party in accordance with Section 12 below if:  (a) the other party breaches any material term hereof and fails to cure such breach within ten (10) days after receiving notice of such breach from the non-breaching party.

c.
Termination For Convenience.  Either party may terminate this Agreement at any time, for any reason or for no reason, on written notice not less than thirty (30) days.  Termination by either party shall not affect Client’s responsibility to compensate ME at its standard hourly rates, or as otherwise agreed, for all services performed, and to reimburse ME for all costs reasonably incurred on Client’s behalf, prior to the effective date of the termination.

d.
Effect of Termination. Upon receipt of notice of termination, the parties will use commercially practicable efforts to effect an orderly termination of this Agreement.  Without limiting the generality of the foregoing, ME will deliver promptly to Client any and all records, files, data, supplies, promotional and other materials supplied to or compiled by ME on behalf of Client.  Any nondisclosure or noncompetition agreements between the parties hereto, including any such provisions contained herein, including those set forth in Section 2, supra, shall remain in full force and effect.

e.
Delay. If the project is put on hold by the Client for any reason (delayed by 2 weeks or more) after initial launch, ME will be reimbursed for labor to-date on an hourly basis, regardless of the state of current delivery. If the project is delayed by 1 or more months, or if the scope of the project changes considerably, it will be considered a new project. At this point, ME will have no contractual responsibility to continue with the project. The original bid will be re-evaluated and price may be adjusted. Additional re-start-up costs may be incurred.  
5. CONTENT, CONTENT DELIVERY AND CREDITS:

a. Client will be responsible for providing all final content to ME pursuant to a mutually-agreed timetable or schedule. ME will not be responsible for writing or editing content. ME will advise as to the length, structure and format of the content required to be Web-ready. Revisions to content that has been delivered and approved as final may result in additional charges.  Client will not be deemed to have breached its obligations hereunder in the event that ME fails to give Client reasonable advance notice of the due dates for providing final content. 

b. Client will provide all possible assets to ME in digital Web-ready format. Assets include, but are not limited to, logos, colors, fonts, imagery, and copy. Any conversion of assets to a Web-ready format by ME will be billed at an hourly rate. 

c. Client’s Web site will include a line of text giving credit to ME for site development with a link to ME’s Web site. Placement of this credit link will be mutually determined by Client and ME.  

6. INTEREST ON LATE PAYMENTS:

a. The Client agrees to pay the invoices tendered upon it by ME pursuant to this Agreement timely and promptly, but in no event later than 30 days following the date upon which the invoice was mailed.  The Client agrees that any invoice outstanding for more than thirty (30) days shall be considered delinquent, and agrees to be liable for interest thereon at the rate of 1.5 percent per month (18 percent per year) simple interests, to be compounded annually, to run continuously from the 31st day following the invoice date until the date of full payment. 

7. INTEGRATION CLAUSE:

a. This Agreement (and the initial proposal and any mutually-agreed work order or statement of work) together will constitute the entire agreement between the parties, and supersedes any and all prior agreements, oral or written, implied or express, relating in any way to the subject matter hereof; nor are there any conditions precedent or subsequent incorporated into this Agreement other than those expressly provided herein.  In the event of any conflict or contradiction between the terms of this Agreement, the terms of the initial proposal and the terms of any mutually-agreed work order or statement of work, the terms of the mutually-agreed work order or statement of work shall prevail over the terms of this Agreement and the terms of the initial proposal.  In the event of any conflict or contradiction between the terms of this Agreement and the terms of the initial proposal, the terms of this Agreement shall prevail.

b. Notwithstanding this or any other provision of this Agreement, in the event that ME and the Client have executed a prior separate written agreement not to disclose confidential or proprietary information ("nondisclosure agreement"), such nondisclosure agreement shall remain operative on its own terms.

8. PROSCRIPTION AGAINST ORAL MODIFICATIONS:

a. No changes, modifications, amendments, additions, deletions, revisions, or further addenda to this Agreement shall be binding upon either party hereto unless they are made in writing, subsequent to the effective date hereof, and signed by all parties to this Agreement.

9. SEVERABILITY:

a. In the event that any provision of this Agreement shall be deemed by a court of competent jurisdiction to be unenforceable, void, voidable or unlawful for any reason whatsoever, the remainder of the Agreement shall continue to be valid and enforceable in its entirety, and binding in full force and effect upon the parties hereto.

10. CHOICE OF GOVERNING LAW:

a. This Agreement shall be governed by and interpreted pursuant to the laws of the state of California, exclusive of its conflict of laws provisions, and without reference to the laws of any other jurisdiction, except to the extent that California law is superseded and/or preempted by the statutes and regulations of the United States.

11. AGREEMENT TO ARBITRATE:

a. In the event of any dispute arising out of or in relation to this agreement, ME and the Client agree to submit said dispute to final and binding arbitration pursuant to the rules of the American Arbitration Association ("AAA") then in effect for resolution of commercial disputes.  In the event of such a dispute, the parties agree to meet and confer informally in order to attempt to resolve the dispute amicably.  Whether or not the parties are able to reach an agreement respecting the resolution of the dispute, and notwithstanding the pendency of any discussions pursuant to the informal meet and confer obligation created hereunder, the aggrieved party shall, within  sixty (60) days following the discovery of the facts giving rise to the dispute, send a written request for arbitration to the other party at the address specified herein for notices to be given pursuant to this Agreement, and to the San Francisco Office of the AAA by certified or registered U.S. mail.  Subject to the schedule of the arbitrator, such dispute shall be brought to arbitration within 90 days thereafter.

b. In the event that either party fails to cooperate to bring a dispute to arbitration pursuant to the terms of this Agreement and within the timeline specified, the other party may act unilaterally so as to avoid a forfeiture as a consequence of the running of those time limits.

c. Delinquent payment, or payments, absent additional facts or evidence indicating an intention on the part of the Client to breach this Agreement, shall not give rise to a "dispute," as that term is used herein, and shall not cause the 60-day time period to commence running, until and unless such delinquent payments are ninety (90) or more days past due.  Notwithstanding the foregoing, ME may, at its sole discretion, submit a nonpayment or other non-payment dispute to Arbitration in advance of the running of the aforementioned 90-day past due period.

d. In the event that either party should file a lawsuit in state or federal court relating to a dispute arising out of or in any way related to this Agreement, the other party may, upon motion and/or petition to the court, have said lawsuit dismissed with prejudice, and the court may order the parties to submit the dispute to binding arbitration pursuant to the terms hereof.  

e. It shall lie within the arbitrator’s discretion to order that the prevailing party in any arbitration conducted pursuant hereto may recover its reasonable attorney's fees incurred in compelling, preparing for, and participating in the arbitration, as well as any fees and costs necessarily incurred enforcing the arbitrator's decision.  The arbitrator shall have the discretion to retain jurisdiction over the implementation of his or her award.

12. AGENTS FOR NOTICE:

a. Any notice given or required to be given pursuant to this Agreement shall be delivered by United States mail, bearing sufficient postage, and addressed as follows:

Notice to ME:

My lawyer
Somewhere St. 
San Francisco, CA  94110 


13. INTERPRETATION AND SIGNIFICANCE OF HEADINGS:

a. The enumerated headings, and the text contained in them, as well as the numbering of the paragraphs, which appear in this Agreement, have been inserted for organizational purposes only, and shall be given no weight whatsoever by any court or arbitrator in the interpretation of the terms hereof.  Because the parties have had the opportunity to negotiate the terms of the Agreement, the standard rule that contractual ambiguities shall be interpreted against the drafter shall not apply to the interpretation hereof.

14. ACKNOWLEDGEMENT OF FREE ASSENT:

a. The parties hereto, by affixing their signatures below, do affirm and acknowledge that they enter into this Agreement freely, and without duress or coercion; that they are legally competent and empowered to enter into this Agreement; that they have had ample opportunity to review and evaluate the terms of this Agreement; that they understand fully this Agreement and all of its terms and agreed to be bound fully thereby.

15. BUDGET

a. The budget for ME’s work is approximately $x for the initial look and feel and $x for related sub-versions. These figures are estimates only, based upon an initial understanding of the scope of work. Specific functions, configurations, components and design will be developed using the Agile method. This method entails a weekly review of work done and hours spent. ME will work on a per hour basis at the rate of $x/hr until the budget is spent or the client wishes to terminate the project. The client is enabled to ask for additional features and detailed functionality at any time and to request unlimited changes and revisions; however, these requests must be understood in the context of the entire project. Building robust functionality in one area or requesting ongoing revisions to a particular design will proscribe development in other areas (unless budget is increased). 

b. Client agrees to pay 1/3 in advance and monthly thereafter for any month in which fees amount to more than $x.  

This Agreement may be executed in counterparts.

The undersigned do hereby so agree.

	ME Productions, Inc.
	Client

	By: _______________________________
[authorized signature]
	By: _______________________________
[authorized signature]

	
__________________________________
[print name and title]
	__________________________________
[print name and title]

	__________________________________
[date]
	__________________________________
[date]
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